COMMITTEE ON OPEN GOVERNMENT
STATEOF NEW YRR

DEPARTMENT OF STATE

Ome ComMmERCE PLATZA

G99 WASHINGTON AVENUE

ALBANY, NY 122310007

TeierrnE; (518) 474-2518

Fac (518) 9741927

WV, DO MY, COAVICO00]

May 31, 2017

Sean Madden
64 Tower Hill Loop
Tuxedo Park, NY 10887

The staff of ihe Committes
inicn Iy u

Dear Mr. Madden:

\We are in receipt of your reguest for an advisory opinion relating to the application of the Open Mestin
the Board of Trustees for the Village of Tuxedo Park (Board)

ComMITTEE MEMBERS

RoAxN M. DesTITO
PrTed D GRimMm
M. Jeam HiLi
KAaTHY HOCHUL
HaDLEY HORRIGAN
RoscRT Musica, JR.
Rassasa ROSADO
Davip A: BCHUL?
STEPHEN B. WATEAS

CHAIRPERSOMN
FRANKLIN H: STONE

ExecuTiVE DIRECTOR
AoecaT ). FREEMAN

gs Law (OML) by

Your primary concern appears {o relate to the Board's use of executive session and the sufficiency of the Board's motions

to enter into executive session.

Section 105(1) of the OML, relating to executive session, states in relevant part that

“Uipon a majority vote of its total membership, taken in an apen meeting pursuant to a motion identifying the
general area or areas of the subject or subjects 1o be considerad, a public body may conduct an executive

session for the below enumerated purposes only..."

As such, & motion to conduct an execulive session must ifclude reference to the subject or subjects to be discussed, and
the rmotian must be carried by majority vote of a public body's membership before such a session may validly be held. The
ensuing provisions of §105(1) specify and limit the subjects that may appropriately be considerad during an executive

session:

*a, matters which will imperil the public safety if disclosed;
b. any matter which may disclose the identity of a law enforcement agent or informer,

c. information relating to current or future investigation or prosecution of a criminal offense which would imperil

effective law enforcament if disclosed;
d_ discussions regarding proposed, pending or current litigation,
& collective negotiations pursuant to article fourteen of the civil service law,

f the medical, financial, credit or employment history of a particular person of corporation, or matters leading to
the appointment, employment, promotion, demotion, discipline, suspension, dismissal or remaval of 2 particular

person or corporation;
g the preparation, grading or administration of examinations; and

h. the proposed acquisition, sale or lease of real property or the proposed acguisition of securities, or sale or
exchange of securities held by such public body, but only when publicity would substantially affect the value

thereof.”
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With your letter, you included a record “derived from the official minutes of the Board of Trustees detailing the Board's
mast recent 24 executive sessions over 18 public meetings." You aiso state that the “language excerpted from the
minutes is verbatim.” The opinions offered below are based on an assumption that the minutes accurately reflect the
language of the motion made during the public meeting. Examples of the reasons for entering into executive session
reflected in the minutes include

“to discuss collective bargaining, an employment issug, and a financial issue”
“io discuss litigation and contracts

“to discuss contract matters”

“to discuss a past litigation judgment’

“ta discuss water payment arrears in specific accounts”

“for the purpose of discussing medical benefits offerad o non-union employees
“to discuss a spreadsheel on personnel payroil

First, in my view, discussions relating to “financial jssues,” "contract matters,” and “water payment arrears’ do not appear
to be subjects that would be appropriately considered in executive session. On the face of the motions, they are not
subjects specified in §105(1) of the OML. As the statute states, “a public body may conduct an executive session for the
below enumerated purposes only." (emphasis ming)

Next. | note that in several instances, the Board moved to enter executive session to discussan ‘employment issue” or a
“specific personnel issue.” The provision concerning the possibility of discussing that subject in executive session is
§105(1)(f), which permits a public body to enter into executive session 1o discuss:

“ _the medical, financial, credit or employment history of a particular person of corporation, or matters leading to
the appointment, employment, promotion, demotion, discipling, suspension, dismissal or removal of a particular
person of corporation.." (emphasis added)

Due to the presence of the term "particular” in §105(1)(f), we believe that a discussion of "personnel” may be considered
in an executive session only when the subject involves 3 particular person or persons in relation to one or more of the
qualiifiers found in that provision. It has been advised that a motion involving §105(1)(f) should be based on its specific
language. For instance, a proper motion might be: “| move to enter into an executive session o discuss the employment
history of a particular person (or persons) " Such a motion would not in-our opinion have to |dentify the parson or persons
who may be the subject of a discussion. By means of the kind of motion suggested above, members of a public body and
others In attendance would have the ability to believe that there is a proper basis for entry into an executive session.

It is noted that the Appeliate Division has confirmed the advice rendered by this office. In discussing §105(1)(f) in relation
to a matter involving the establishment and functions of a pasition, the Court stated that:

*__the public body must identify the subject matier to be discussed (See, Public Officers Law § 105 [1]), and itis
apparent that this must be accomplished with some degree of particularity, i.e., merely reciting the statutory
language is insufficient (see, Daily Gazette Co. v Town Bd., Town of Cobleskill, 111 Misc 2d 303, A04-305).
Additionally, the topics discussed durng the executive session must remain within the ex-::gpﬂnns' enumerated in
the statute (see generally, Matier of Plattsburgh Publ Co, Div. of Ottaway Newspapers v City of Platisburgh, 185
AD2d §18), and these exceptions, in turn, ‘must be narrowly scrutinized, lest the arlicle’s clear mangate be
thwarled by thinly veiled references to the areas delineated thereunder’ (Weatherwax v Town of Stony Point, 87
AD2d 840, 841, quoting Daily Gazette Co. v Town Bd., Town of Cobleskill, supra, at 304; see, Matter of Orange

County Publs., Div. of Otaway Newspapers v County of Orangs, 120 AD2d 586, Iv dismissed 68 NY 2d 807)

“Applying these principles to the matter before us, it is apparent that the Board's stated purpose for entering into
execulive session. to wit, the discussion of a ‘personnel issue’, does not satisfy the requirements of Public
Officers Law § 105 (1) (). The statute itseif requires, with respect to personne! matters, that the discussion involve
the ‘employment history of a particular person” (id [emphasis supplied]). Although this does not mandate that the
individual in question be identified by name, it does require that any motion to enter into executive session
describe with some detail the nature of the proposed discussion (see, State Comm on Open Govt Adv Opn dated
Apr. 6, 1993), and we reject respondents’ assertion that the Board's reference to a 'personnel issue’ is the
functicnal equivalent of identifying ‘a particular person™ [Gordon v. Village of ticello, 620 NY 2d 573, 575; 208
AD 2d 55, 58 (1984)].




In short the characterization of an issue as an “employment issue” is inadequate, for it fails to enable the public or even
members of the Board to know whether subject at hand may properly be considered during an executive session.

Eurther, a motion to enter into executive session 1o discuss “medical benefits offered to non-union employees” and "o
discuss a spreadshest on personnel payroll” does not appear o meet the requirement that the pubiic body be considering
"the medical. financial, credit or employment history of & particular person” but rather would be intended to consider more
general personnel policy Issues. For example, if the discussion pertained to a particular employee’s employment history
or job performance, the discussion would be appropriate for exacutive session. On the other hand, if the conversation
turmed to the benefits to be offered to a class of employees (i.e., non-union), because it does nat relate to an individual
person, it is our opinion that the case law outlined above would require that the board should have had such discussion in
pubiic:

Your executive session summary document also states that the Board went into a closed session to discuss “litigation and
contracts,” “possible litigation” and “a past litigation judgment.” Section 105(1)(d) of the OML states that a public body
may move to enter executive session for “discussions regarding proposed, pending or current litigation. g

Based on judicial decisions, the scope of the so-called litigation exception is narrow. While the courts have not sought to
define the distinction between "proposed” and "pending” or "pending” and reurrent” litigation, they have provided direction
conceming the scope of the exception in 2 manner consistent with the general intent of the grounds for entry into
executive session. Specifically, it has been held that.

“The purpose of paragraph d is 'to enable a public body to discuss pending litigation privately, without baring its
sirategy to its adversary through mandatory public mestings' (Matter of Concerned Citizens to Review Jeiferson
Val Mall v. Town Bd. Of Town of Yorktown, 83 AD 2d 612, 613, 441 NYS 2d 292). The belief of the town's
attomey that & decision adverse to petitioner ‘would aimost certainly lead to litigation’ does not justify the
conducting of this public business in an executive session. To accept this argument would be to accept the view
that any public body could bar the public from its meetings simply be expressing the fear that litigaton may result
from actions taken therein. Such a view would be cantrary to both the letter and the spirit of the exception.”
(Weatherwax v. Town of Stony Point, 87 AD 24 840, 841 (1883))

Based on the foregoing, the exception is intended to permit 2 public body to discuss its litigation strategy behind closed
doors, so as not to divulge its strategy to its adversary, who may be present with other members of the pubiic at the
mesting. In our view, this exception is not intended to permit a permit a public body to discuss any matter that may
currently be the subject of ongoing litigation, if the discussion does not involve litigation strategy. Nor, in our opinion,
would this exception permit 2 public body to discuss a “past litigation judgment.”

In addition fo executive session, there is one other vehicle which allows a public body to exclude the public from its
meetings. This vehicle involves “axemptions.” Section 108 includes three exemptions, and when an exemption applies,
the OML does not; it is as though the OML does not exist.

One of the exemptions, section 108(3), pertains to "'matiers made confidential by federal or state law." Judicial decisions
have for decades indicated that legal advice given to a govemnment board by its aitormey is subject to the attorney-clhient
privilege and is, therefors, confidential Therefors, when a village attorney offers legal advice 10 his or her client, such as
a village board, and the advice is given to or shared with the board during a gathering of the board, the attorney-client
privilege applies, and the OML does not A communication of that nature would, in our view, be exempt from the
coverage of the OML. In a technical sense, 2 matier of that sort would not be an executive session, but rather a matler
falling outside the scope of the OML.

You also raise concems regarding a recently adopted Village resolution that, according to your letter, provides, in relevant
part.

“Whereas. The disclosure of confidential information acquired during an Executive Session of the Village Board of
Trustees constitutes a violation of New York State General Municipa! Law §805-a and may warrant remaoval from
office where such disclosure was intentional and knowingly made... The Viliage Board hereby affirms and states
that when a Village Board Member is determined, by the Village Board. ..to have disclosed any confidential
information acquired during an executive session of a public body, such Village Board Member's act o omission
shall be deamed cutside the scope of public duties of such Village Board Member for the purposes of Chapter 15
of the Village Code (Defense and Indemnification). '



As you are aware, the Commitiee on Open Govermnmant has previously prepared advisory opinions in response o similar
inquiries. Enclosed for bath your and the Viliage's reference are OML Advisory Opinion 4530 and OML Advisary Opinion
4649,

| hope | have been of assistance.

Sincerely,

%‘?f?’%
Kristin O'Neill
Assistant Director

Enclosures {Two OML Advisory Opinicns)

cC Viillage of Tuxedo Park, Board of Trustees
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OML-AC-4530

December 12, 2007

I have received your letter in which you wrote that you "have had several former members of [y]our local school board
approach [you] and state they have information, but they cannot divulge It as it was discussed in executive session.”
You expressed an understanding, howaver, that "once an Individual Is no longer a member of tha board, they are no
longer bound by confidentiality in terms of executive sassion and are free fo discuss it if they so choose.”

Yau have asked that 1 confirm that to be so. In brief, in my opinion, the only instances In which members of a public
body, such as'a board of education, are prohibites from disclosing Information would Involve matters that are indeed
“canfidential.” When a public body has the discreticnary authority to discuss 3 matter in public or in privats, I do not
tielieve that the matter can properly be characterized as "confidential.” Further, when an individual na longer serves as
a board member, as you have suggested, with one excestion, | believe that he/she is fres to discuss any topic.

| note that the Commissioner of Education has rendered 2 decision indicating that board members may be removed
from office if they divulge information acquired during an executive session, Notwithstanding my disagreement with
that decision, | do not befieve that It would apply to 8 former board member.

The Commissioner’s decision In Application of Nett and Raby (No. 15315, October 24, 2005) states as follows:

*In additionto & board member's general duties and responsibilities, General Municipal Law §805-a(1 (o)
provides that no municigal officer or employes (indluding 3 scheol board mambar) shall ‘disclosa
confidential information acquired by him in the course of his official duties or use sych information to
further his personal Interests.’ It Is wall settied that 3 board member’s disclosure of confidential
infarmation obtained at an executive session of & board mesting violates §805-a(1)(b) (see Applications
of Balen, 40 Ed Dept Rep 250, Decision No., 14,474; Application of the Bd. of Educ.of the Middle Country
Central School Dist,, 33 |d. 511, Decision No. 13,132; Appeal of Henning and Rohrer, 33 id, 232, Decision
No. 13,035),

“Less clear s what constitutes 'confidential’ information. The term 'confidential’ is not defined in the
General Municipal Law and the legislative history of §805-2 does not provide any additional guidance into
the meaning of that word....

“Absent a clear statutory definition, and given the importance of ensuring a uniform application in the
educational system, the interpretation of 'confidenttal’ in the school context is 2 matter best left to the
Commissioner (ses Komyathy v. Bd. of Educ. Wappinger Central School District No. 1, 75 Misc, 2d B59),
Information that is meant to ba kept secret is by general definition considered to be 'confidential’ (see
Black's Law Dictionary [Bth Ed. 2004])."

While same interpretations of Taw might be “best left to the Commissioner”, I point out that each of the precedents:
citad (n the excerpt of the decision quoted above involve the Commissioner's own decislons. Not referenced, however,
are judicial decisions that ara contrary to his conclusion,

Many judicial decisions have focused on access to and the ability to disclose records, and this office has considered the
New York Freadom of Information Law, tha federal Freedom of Information Act, and the Open Mestings Law in its

http://docs.dos.ny.gov/coog/otext/o4530,html 5/30/2017
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analyses of what may be "confidential.” To be confidential under the Freedom of Information Law, | believe that
records must be "specifically exempted from disclosure by state or federal statute® in sccordance with 587(2)(a),
Simitarfy, §108{3) of the Open Meetings Law refers to matters made confidential by state or federal law as “exempt’
from the provisions of that statute,

floth the state’s highest court, the Court of Appeals, and federal courts in construing access statutes have determined
that the characterization of records as "confidential” or “exempted from disclosurs by statute” must be bazed on
statutory language that specifically confers or requires confidentiality. As stated by the Court of Appeais:

“aithouah we have never held that a State statute must expressly state it is {ntended to establish a FOIL
exemption, we have required a showing of clear legisiative intent to establish and presarve that
confidentiality which one resisting disclosure claims as protection” [Copital Newspapers v. Burns, 67 NY2d
562, 567 (198631

in like mannar, in construing the equivalent exception to rights of access in the federal Act, it has been found that:
“Exemption 2 exciudes from Its coverage only matters that are:

specifically exempted from disclosure by statute {other than section 552b of this title),
provided that such statute (A) requires that the matters be withheld from the public In such
a manner as to leave no discretion on the issue, or (B} establishes particutar critera for
withholding or refers to particular types of matters to be withheld,

=5 U.5.C. § 552(b)(3) (1982) (emphasis added). Records sought to be withheld under authonity of
another statute thus escape the release requirements of FOIA if - and anly if - that statute meets the
requirements of Exemption 3, Including the threshald requirement that it specifically exempt matters from
disclosure. The Supreme Court has equated “specifically” with ‘explicitly.” Baldridge v. Shapiro, 455 LS.
345, 355, 102 5. Ct 1103, 1109, 71 L.Ed.2d 199 (1982), '[Olnly explicitly non-disclosure statutes that
evidence a congressional determination that certain materials ought to be kept In confidlence will be
sufficient to qualify under the exemption.’ Irons & Sears v, Dann, 506 F.2d 1215, 1220 (D.C.Cir. 1979)
{emphasis added). In other words, a statute that is claimed to quelify as an Exemphion 3 withholding
skatute must, on its face, exempt matters from disciosure”[Reporters Committee for Freedom of the Press
v. U.S. Department of Justice, 816 F.2d 730, 735 (1987); modified en other grounds,B31 F.2d 1184
(1987); reversed on other grounds, 489 LS. 789 (1989); see aiso British Airports Authority v. CAB.,
D.C.D.C.1982, 531 F.Supp. 408; Inglesias v, Central Intsliigence Agency, D.C.D.C.1981, 325 F.5upp,
547; Hunt v, Commuodity Futures Trading Commissien, D.C.D.C.1873, 484 F.5upp. 47, Florida Medical
Ass'n, Inc.ov. Department of Health, Ed, & Welfare, D.C.Fla. 1975, 472 F.5upp. 1291].

in short, to ba “exemptad from disclosure by statute”, both state and federsal courts have determinead that a statute
mist l=ave no discretion to an-agency: It must withhold such records.

In contrast, when records are not exempted from disclosure by a separate statute, both the Freedom of Information
Law and fts federal counterpart are permissive. Although an agency may withhold records In accordance with the
grounds for denial appearing in §57(2), the Court of Appsals held that the agency s not obiiged to do s0 and may
choose to disclose, stating that:

* ..while sn agency is permitted o restrict access to those records falling within the statutory exemptions,
the language of the exempticn provision contains permissible rather than mandatery language, and itis
within the agency’s discretion to disclose such records...if it so chooses” (Capital Mewspapars, cupra,

567)

Tha only situations in which an agency cannot disclose would involve these Instances jn which a statute othier than the
Freedom of Information Law prohibits disciosure. The samie is so under the federal Act. While a federal agency may
withhold records in accordance with the grounds for denlal, it has discretionary authonity to disciose. Stated differently,
there is niothing Inherently confidential sbout records that an agency may choose to withhold or disclose; only when an
agency has no discretion and must deny access would records be confidentisl or "specifically exempted from disciosure
by statute” in accordance with §B7{2)(a}.

The same analysis is applicable in the context of the Open Meetings Law, While that statute autheorizes public bodies to
condiet exerutive sessions in crcumstances describad in paragraphs (a) through (h) of §105(1), again, there Is no
requiremant that an executive session be held even though a public body has the right to do s0. The introductory
language of §105(1), which prescribes a procedure that must be sccomplished before an executive session may be
heid, clearly indicates that a public body "may” conduct an executive session anly after having completed that
procedure, If, for example, 3 motion is made to conduct an executive session for a valid reason, and the mation is not
carried, the public body could sither discuss the issue in public or table the matter for discussion in the future,

Since a public body may choose to conduct an executive session or discuss an issug in public, information expressed
during an executive session is not "confidential,” To be confidential, again, a statute must prohibit disclosure and leave
no discretion to an agency or official regarding the ability to disclose.

By means of example, if a discussion by a board of education concerns & record pertaining to 2 particular student (Le.,
in the case of consideration of disciplinary action, an educational program, an award, etc.), the discussion would have
to ocour in private and the record would have to be withheld insafar as public discussion or discipaurs would Identify
the student, As you may be aware, the Family Educational Rights and Privacy Act (20 USC §1232g) generally prohibits
an educational agency from disclosing education records or information dertved from these records that are identifiable
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to & student, unless the parents of the student consent to disclosure. In the confext of the Open Mestings Law, a
diccussion concerning 2 student would constitute a matter made confidential by federal law and would be exempted
from the coverage of that statute [see Open Mestings Law, §108{3}]. In the context of the Freedom of Information
Law, an education record would be specifically exempted from disclosure by statute in accordance with £87(2)=a). In
both contexts, 1 believe that a board of educstion, its members and school district employess would be prohibited from
disclosing, because a statute requires confidentiality.

The Commissioner failed to Include referance to the only judicial decision of which 1 am aware that dealt squarely with
the assertion that information acquired during an executive session is confidential. In a case in which the issue was
whether discussions occurring during 2n executive session held by a school board could be considered "privilaged”, It
was hald that "there is no statutory provision that describes the matter dealt with at such 3 session a5 confidantial or
which in any way restricts the participants from disclasing what teok piace” (Bunyon v. Board of Education, West

1] r | D o Supreme Court, Nassau County, January 29, 1987). In the context of
most of the duties of most municipal boards, councils or similar bodies, there is no statuta that forbids disclosure of
requires confidentiality, Again, the Freedom of Information Law states that an agency may withheld records In certain
circumstances; it has discretion te grant or deny access. The only instances In which recards may be characierized as
=confidential® would, based on judicial Interpretations, involve those situations In which a statute prohibits disciosure
and leaves no discretion to a person or body.

Based on the foregoing, 1 believe that the Commissioner's conclusion that information that may be withhald or that
infarmation that may be discussed in executive session is confidential is inaccurste and contrary to the welght of
judicial authority.

1 'am riot suggesting that board mambers, present or former should intentionally disclose information that could clearly
be damaging to an individual or the operation of a governmental entity, However, based on the proceeding analysis, 1
reiterats rmy belief that the Commissioner’s conclusion |s inconsistent with both state and faderal judicial decisions.

Lastly, if 5 person no longer serves as 5 member of a board of education, I do not beileve that he or she could be
penalized by the Commissioner of Education or a board of education. Further, 1 believe that, with one axception, 2
former board member is free to discose information as hefshe sess fit, The exception, In my opinian, would involve
information identifiable to a student acquired in his/her capacity as a member of the board when that information is
reguired to be kept confidential by federal faw.

1 hope that [ have been of assistance,
Sincerely,

Robert J. Freeman
Executive Director

RIF:tt

OML-AD-04530
4530

[os Meme | AtpZincex | Apolcstions | Accessibiity | Prvacy Policy | Disclgimer | Sonfactis |
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State of New York
. Department of State
Committee on Open Government

.

One Commerte Plaza

o0 Washington Ave,
Afbany, New York 132312
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Eg “ '."! wwwgﬁ,n!.gﬂg LO00]

OML-AQ-25649
June 25, 2008

Mr. Barton D. Graham
1322 Mi. Zoar Road
Fine City, NY 14871

Dear Mr, Graham:
I have recelved your istter and the materials attached to it. - Please accept my apolegles for the delay in responss,

According to your lstter, you are a former member of the Elmira City Schoot District Board of Education; and a
controversy arose conceming & Board election in 2007 that was discussed dunng an exacutive sesslon. The minutes
indicate that & motion was made to enter into exscutive session “for discussions about propesed, pending or curr=nt
liigation.” Following that executive session, you and others were told that "any matters considersd or discussed in
that meeting Is [%ic] confidential, cannot be mentioned or disclose in public and can lead to sanctions under GML 805
{otherwise known as the Nett decision), and presumably subject to Sec. 195 of the Penal Code.”

You have raised a serjes of issues relating to the foregoing, and to the Sxtent that they relate to the statutes within the
jurisdlction of this office, I offer the follpwing comments:

First, T am unaware of the specific nature of the discussion during the executive session to which you referred.

However, | point out that §105{1)(d) of the Gpen Meetings Law, the so-callzd litigation excaption, has been construed
to permit a public body, such as a board of educaticn, to conduct an executive session to discuss its liigation strategy
int privats, 50 as not to divulge its strategy to its adversary, who may be present at the meeting. Concurrently, it was
held that the mere threat, fear or possibility of litigation, without mors, was insufficient to justify holding an executive

session {sec Weatherwax v. Town of Stony Point, 97 AD2d B40 (1983)].

As you suggected, It has also been held that a verbatim rendition of a ground forentry into executive session falls to
comply with the Open Meetings Law. Specifically, in Raily Gazette v, Town Board, Town of Cobleskill, it was held that:

*It ie insufficient to-merely regurgitate the statutory langwags; to wit, 'discussions regarding proposed,
pending or current litigation'. This boilerplate recitation does not comply with the intent of the statute. To
validly convensa an executive session for discussion of proposed, pending or currant litigation, the public
body must identify with particutarity the pending, proposed or current litigation to be discussed during
the executive session” [Daily Gazetts Co. , Inc. v. Town Board, Town of Cobleskill, 44 NYS 2d 44, 46
(1981), emphasis added by court].

Eurther, in-a decision rendered by the Appellate Division, ona of the issues Involved the adequacy of & motion to
canduct an oxecutive session o discuss what was characterized as "a persennel issue”, and it was held that;

= _.the public body must identify the subject matter to be discussed (g2, Public Officers Law § 105 [1],
and it Is apparent that this must be accomplished with-some degres of particularity, |.8., merely reciting
the statutory languags is Insufficient (se2, Daily Gazette Co. v Town Bd.. Town of Cobleskill, 111 Misc 2d
303, 304-305), Additionally, the topics discussed during the executive sesslon must remain within the
excegtions enumeratad in the statute {see generslly, Matter of Pisttsburgh Publ. Co., Div. of Ottaway
Newspapers v Citv of Plattsburgh, 185 AD2d §18), and these exceptions, in tumn, 'must be narrowly
scrutinized, lest the article's dear mandate be thwarted by thinly velled references to the areas dslingated
thereunder (Weatherwax v Town of Stony Point, 37 AD2d 840, B41, quoting Daily Gazetfe Co. v Town
Bd., Town of Cobleskill, supra, at 304; seg, Matter of Orgnoe Count Ottawa WSDADETS
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il 120 AD2d 596, ly dismissed 68 NY2d 807)" [Gordon v. Village of Monticelip, 207 AD
2d 55, 58 (1994)]. '

Because a motion must name the case that is the subject of a discussion in executive session, 1 do-not belleve that
disclosure of the index number refating to that case could be construed as a failure to ahide by the decision of the
Commissianer in Apolication of Nett and Raby (No. 15,315, October 24, 2005). In short, when the name of & judicial
procesding |s mads In a motion to enter Into execulive session, which is required to comply with the Open Mestings
Law, T do not believe that the index number relating o the proceeding could be characterized as "confidential.”

Second, 1 disagree with the Commissioner’s dedislon in Nett.

Even whan thers was a basis for entry into executive session, there IS no abligation to convene in private. Section 105
{1) prescribes a procedure that must be accomplished in public before an executive session may be held. That
provision states that:

" Upon a majority vote of its total membership, taken in an open meeting pursuant to 3 metion identifying
the general area or areas of the subject or subjects to be considered, a public bedy may conduct an
executive session for the below enumerated purposes only, provided, however, that na action by formal
vate shall be taken to appropriabe public moneys...”

f no motion is made to enter inte executive session, oF if a motian to conduct an executive session is not spproved, -a
public body is generally free to discuss lssues In public,

The only instances, In my view, in which mambars of a public body are prohibited from disclosing information would
invalve matters that are indeed confidential because a statute forbids disclosura. When & public body has the
discretionary authority to discuss 3 matter in public or in private, 1 do not believe that the matter can properly be
characterizad g3 “confidential.”

The Commissioner’'s decision siates as follows:

“In addition to 3 board member’s general duties and responsibilities, General Municipal Law §805-a(1)(b}
provides that no municipal officer or employee {including a school board member) shall "disciose
confidential information acquired by him In the course of his official duties or use such information to
further his personal interests.’ It is well settlad that 2 board member's disclosure of confidential
information obtained at an executive session of a board meeting violates §805-a(1}{b) (see Apolications

of Balen, 40 Ed Dept Rep 250, Decision No. 14,474; Application of the Bd, of Educ. of the Middie Country
Central School Dist., 33 id, 511, Decision No, 13,132; Appeal of Henning and Rohrer, 33 id, 232, Decision
No. 13,035).

“Less claar is what constitutes “confidential’ information. The term "confidential’ is not defined in the
General Municipal Law and the legisiative history of §805-a does not provide any additional guidance into
the meaning of that word...

“Ahcent a clear statutory definition, and given the importance of ensuring a uniform application in the
sdurational system, the interpretation of "confidential’ in the school context is a matter best left to the

Commissioner (ses Komyathy v, Bd. of Educ. Wappinger Cantral School District No, 1, 75 Misc. 2d B59).
Information that is meant to be kept secret is by general definition considered to be "confidential’ (see
Biack's Law Dictionary [8th Ed. 200a1)."

While soma interpretations of law might be "best left to the Commissioner”, T polnt out that each of the precedents
cited in the excerpt of the decision quoted above invalve the Commissioner's own decisions, Avolded, however, are
judiclal decisions that are contrary to his conclusion.

Many judicisl decisions have focused on to and the ability to disclose records, and this office has considered the
Naw York Freadom of Information Law, the federal Freedom of Information Act, and the Open Mestings Law In its
analyses of what may be “confidential.” To be confidential underthe Freedom of Infarmation Law, I believe that
records must be "specifically exempted from disclosure by state or federal statute” in accordance with EB7(2)(a).
Similary, §108({3) of the Open Mectings Law refers to matiers made confidential by state or federal law as “ex=mpt”
from the proviclons of that statute,

Both the state's highest court, the Court of Appeals, and federal courts in construing acoess statutes have determined
that the chargcterization of records as “confidential” or "exempted from disclosure by statute” must be based on
statutory language that specifically confers or reguires confidentiality. As stated by the Court of Appeais:

“although we have naver held thal a State statute must sxpressly state it s intended to establish a FOIL
exemption, we have required a showing of clear legislative intent to establish and preserve that
confidentiality which one resisting disclosure claims as protection” [Capital Newsgapers v. Burns, 57 NY2d
562, 567 (1285)].

In like manner; In construing the equivalent exception to rights of access in the federal Act, It has been found that:
“Examption 3 excludes from Its coverage only matters that are!

specifically exempted from disclosure by statute {other than section 552b of this title),
provided that such statute (A) requires that the matters be withheld from the public in
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such a manner as to leave no discretion on the issue, or (B) establishes parbicular
criteria for withholding or refers to particular types of matters w be withteid,

“511,5.C. §552(b)(3) (1982} (emphasis added), Records sought to be withheid under authority of
another statute thus escape the release réquirements of FOIA if - and only If — that statute meets the
requirements of Exemption 3, including the threshold reguirement that it specifically exempt matters from
discigsure, The Supreme Court has equated 'specifically’ with "explicitly.” Baldridge v, Shapire, 455 U.5.
345, 355, 102 S, Ct. 1103, 1109, 71 L.Ed.2d 159 (1982). '[O]nly expficitly non-disclosure statutes that
evidence a congressional determination that cerimin materials cught to be kept in confidence will be
sufficient m qualify under the exemption.' frons & Sears v. Danp, 806 F.2d 1215, 1220 (0.C.Gr1979)
(emphasic added). In other words, a statute that is cigimed to gualify as an Exemption 3 withholding
statute must, on its face, exempt matters from disclesure™[Reporters Commitige for Freedom of the Pres
v. U.S. Department of Jystice, 816 F.2d 730, 735 (1987); Mﬂﬂmﬂl F. 2':' 1184
(1987); reversed on other grounds, 489 U.5. 789 (1989); see also uthaori .
D.C.D.C.1982, 531 F.Supp. 408; Inglesias vy, Central Intelligence Agency, D.C.D.C.1981, 515 F. Supp,
547, Hunt v. Commodity Futures Trading Commission, D.C.D.C.1979, 484 F.Supp. 47; Florida Medical
@mmmm,&m D.C.Fla.1979, 479 F.Supp. 1251].

In shiort, to be "exempted from disclosure by statute”, both stake and federal courts have detarmined that & statute
must leave no discretion to an agency: it must withhold such records.

In contrast, when records are not exemptad from disclosure by a separate statute, both the Freedom of Infarmaticn
Law and it= federal countarpart are permissive. Although an agency may withheld records in accordance with the
grounds for denial appearing in §87(2), the Court of Appeals heid that the agency is not obliged to do so and may
chooce to disclose, stating that:

= _..while an agency is permittad to restrict access to those records falling within the statutory exemptions,
the language of the exemption provision contains permissible rather than mandatory language, and it 15
within the agency’s discretion to disclose such records.. if it so chooses” (Capital Newspapers, supra,
567).

Thi only situations In which an agency cannot disclose would involve those instances in which a statute other than the
Freadom of Information Law prohibits disclosure. The same is so under the federal Act. While 2 federsl agency may
withhoid recards in accordance with the grounds for denial, it has discretionary authority to disclose. Stated
differently, there is nothing inherently confidential about records that an agency may choose to withhold or disclose;
anly when-an agency has no discretion and must deny access would records be confidential or "specifically exempted
from disclosure by statut=" in sccordance with §87(2){(a),

The same analysis is applicable in the context of the Open Meetings Law. While that statute authorizes public bodies
to conduct eéxecutive sessions in circumstances described In paragraphs {a} through (h) of §105{1}, again, there is no
requirement that an executive session be held even though a public body has the right to do.so. The introductory
ianguage of §105{1), which prescribes pruced\irﬂ- that must be accomplished before an executive session may be
heid, clearly indicates that a public body “may™ conduct an executive session only after having completed that
procedure; If, for example, a motion is made to conduct an executive session for a valid reason, and the motion is not
carried, the public body could sither discuss the issue in public or table the matter for discussion in the future.

Since 8 public body may choose to conduct an executive session or discuss an issue-in public, information expressaed
during an executive sesston is not “confidential,” To be confidential, again, & statute must prohibit disclosure and
leave no discretion to an agency or.official reganding the ability to disclosa.

By means of example, IF 3 discussion by a board of education concermns a record pertaining to a particular student (Le.,
in the case of consideration of disciplinary action, an educational program, an award, etc.), the discussion would have
to occur in private and the record would have to be withhald insofar as public discussion or disclosure would identify
the student. As you may be aware, the Family Educational Rights and Privacy Act (20 USC §1232g) generally
prohibits an educational agency from disclosing education records or information denved from these records that are
identifiable to a student, unless the parents of the student conssnt to disclosure. In the context of the Open Meetings
Law, 5 discussion concarning a student would constitute a matter made confidential by federsl law and would be
exempted from the coverage of that statute [se= Open Mestings Law, §108(3}]. In the context of the Freedom of
Information Law, an education record would be specifically exempted from disclosure by statute in accordance with
§87(2)(a). In both contexts, I believe that a board of education, ts members and scheal district employees would be
prohibited from disclosing, because 3 statute requires confidentiality,

The Commissioner failed to include reference to the only judicial decision of which 1 am aware that dealt squarely with
the assertion that information acquired during an executive session is confidential. In & case in which the issue was
whether discussions cocurring during an executive session held by a school board could be considerad "privileged”, it
was held that "there is no statutory provision that describes the mattér dealt with at such a session as confidential or
which in any way restricts the participants from disclosing what took place” (Runvon v. Board of Education, West
Hempstead Union Fres Schopl District No. 27, Supreme Court, Nassau County, January 29, 1987). In the context of
maost of the duties of mast municipal boards, councils or simiizr bodies, there is no statute that forbids disciosure or
requires confidentiality. Again, the Freednrm of Information Law states that an agency rmay withhold records in certain
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circumstances; it has discration to grant or deny access.  The only instances in which records may be characterized as
“confidential” would, based on judicial interprétations, involve those situations in which a statute prohibits disclosure
and leaves no discretion to-a person or body.

Based on the foregoing, [ believe that the Commissionar's conclusion that Information that may be withheld or that
information that may be discussed in executive session Is confidential is inaccurate and contrary to the weight of
judicial authority,

Lastly, you asked whether formar members of a board of education are bound by Nett. In my view, again, the only
instances in which a board member, present or former, Is prohibited from disclosing information acquired during a
property held closed session would involve those situations in which a statute, |.e,, the Family Educational Rights and
Privacy Act, forbids disclosura,

1 hope that I have been of assistance,
Sinceraly,

Robert J. Fresman
Executive Director

RIF:im
ce: Board of Education

OML-AD-04639
4649

DOS Home | At Zingsx | fpolcations | Accessibity | Privacy Foucy | Digflaimer | Contactils |

hitp://docs.dosny.gov/coog/otext/o4649 htm| 53002017



